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ROBINSON AND RANDOLPH

May It Please the Court:

We reply to the six contentions III to VIII of ap-

pellant Randolph in their sequence:

^^IIL." The general demurrer to the indictment.

First, by the innuendo of italics, 'Hhe demurrer to

the iirst count was confessed and sustained" at page 6

of appellant's brief there is the implication that the

vice of the first count somehow infects all the other

counts into which part of the first count is incorpo-

rated by reference.



^*Oiie count may refer to matter in a previous
count so as to avoid unnecessary repetition; and
if the previous count be defective or is rejected,

that circumstance will not vitiate the remaining
counts, if the reference be sufficiently full to in-

corporate the matter going before with that in the

count in which the reference is made. Blitz v.

United States, 153 U. S. 308, 317."

Grain v. U. S., N. 2 W. S. 625, 633;

Riddell v. U. S., 244 F. 695, at 699 (CCA-9).

Those cases clearly state the rule that if the previous

count be defective or is rejected that circumstance will

not vitiate the remaining counts if the reference be

sufficiently full to incorporate the matter going before

with that in the count in which the reference is made.

The incorporated matter in the subsequent counts here

is the fraud scheme matter of the first, which in the

subsequent counts is incorporated with matter charg-

ing the tise of the mails. The draftsman had inadvert-

ently failed to charge use of the mails in the first count

and concluded that count after charging only the

scheme.

Second, the main contention of appellant under this

contention III is stated in italics at his page 10

:

^'To each count of the indictment is annexed a

letter or circular or document, but nowhere is it

alleged that any statement therein contained is a

misrepresentation or a fraudulent or other exag-

geration

,

yy

and is restated at his page 12 as follows:

'^Therefore it is essential to bring the case

within the statutory definition of the crime speci-

fied and made punishable in Section 215 of the



Criminal Code that tlie letters, circulars or docu-
ments he false and frauduleyit in their contents,

and it must be so alleged in the indictment, or else

the mailing of them is not unlawful nor pro-
hibited, as they cannot serve to execute a scheme
to defraud, by obtaining money or property by
means of false or fraudulent pretenses, represen-
tations or jDromises as required by the statute, they
not being such.

'

'

The old elements of the crime under the statute in its

earlier form (R. S. 5480) are stated in Stokes v. U. S.,

157 U. S. 187, but the present elements of the offense

forming the present text of the statutes are to be found

stated in Belden v. U. S., 223 F. 726, 729, (CCA-9),

thus:

*^ Under the old section 5480, R. S., it was
requisite that three matters of fact be charged in

the indictment, namely: (1) That the person
charged had devised a scheme or artifice to de-
fraud; (2) that he intended to effect the scheme
by opening or intending to open correspondence
through the post office establishment, or by incit-

ing other persons to open communication with
him; and (3) that in carrying out such scheme
such person had either deposited a letter or packet
in the post office, or taken or received one there-
from. Stokes V. United States, 157 U. S. 187, 15
Sup. Ct. 617, 39 L. Ed. 667.

*'But the present statute, section 215 of the
Code, seems to have eliminated the element that
the persons devising the scheme must have in-

tended to effectuate the same by opening or in-

tending to open correspondence through the post
office establishment, and all that is now essential

is that, for the purpose of carrying into execution
the scheme or artifice, a letter or other writing be
sent through or taken from the post office estab-
lislmient. Hence the offense as now defined con-
sists of but two elements, whereas previously it

consisted of three, as analyzed in the Stokes Case."



And the nature of the writing sent through the mail is

immaterial :

^^The defendants contend that the indictment is

fatally defective, because it fails to charge any
use of the mails in the execution of the scheme
alleged as one to defraud ; but after setting forth
the scheme and its purpose there are allegations
that defendants, Slaving devised the scheme or
artifice hereinbefore fully described, and intend-
ing so to do, to defraud Emma V. Christensen, the
defendant * * ^ did willfully, ^ * ^ and for the
purpose of executing the aforesaid scheme or
artifice to defraud,' mail a writing, stjded an
appeal; etc. That is sufficient. Of course, it

cannot be said that on its face [italics added] the

paper called notice of appeal indicated any inten-

tion to defraud [italics added] or was in execution
of such an intention. But if one with corrupt in-

tent has devised a scheme to defraud by getting

money from people through deceit and misrepre-
sentation, and for the purpose of carrying out a

described scheme or artifice puts a writing in the

mails, it is not material whether the writing is

valid. The mailing of any letter or writing for

the purpose of executing the fraudulent scheme is

what the statute (section 215) makes an element
of the offense. United States v. Young, 232 U. S.

155, 34 Sup. Ct. 303, 58 L. Ed. 548. As said by
the Supreme Court in Durland v. United States,

161 U. S. 306, 16 Sup. Ct. 508, 40 L. Ed. 709, ^The
significant fact is the intent and purpose.' They
are questions for the jury."

Belden v. U. S., 273 Fed. 769, 771 (CCA 9)

;

Rumble v. U. S., 143 Fed. 772, at 776;

Durland v. U. S., 161 U. S. 306, 315;

Chewv. U. S., 9 F. (2d) 348;

Neu V. U. S., 10 F. (2d) 147.

ujy n rpj^^ general demurrer, continued.



Hereunder, the appellant contends that the indict-

ment is bad

:

First, because various matters in themselves not

wrongful or unlawful are set out as part of the scheme

and that as these matters are clearly legitimate, are of

no importance in the case as part of the scheme.

This objection is met squarely in Foster v. U. S., 178

Fed. 165, at 172

:

^*It is true that the conducting of a bucket shop
is not necessarily a fraudulent scheme within the

federal statute in question; but the act under
which the defendants are indicted is aimed at

every scheme (to be effected by the use of the

post office establishment) which is in fact designed
to defraud, by representations as to the past or
present, or suggestions and promises as to the

future. It was enacted to protect the public
against all intentional efforts to despoil through
the medium of the post office establishment. Dur-
land V. United States, 161 U. S. 306, 16 Sup. Ct.

508, 40 L. Ed. 709. And the fact that the business
conducted was an actual business does not prevent
its being within the statute, provided it was the

basis of a fraudulent scheme. McConkey v. United
States, 171 Fed. 829, 96 CCA. 501.''

And because there is so much similarity between that

case and the present the quotation is continued

:

'^ There was testimony tending to show, and
from which the jury had the right to infer, espe-
cially in the absence of testimony to the contrary,
that the scheme in question was fraudulent in in-

ception and execution ; that the advertising matter
sent out was calculated to allure the ignorant, the
credulous, and the unwary, and to induce a belief

that the defendants were carrying on a legitimate
brokerage business ; that the business as organized
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was witliout net capital ; that lar^e sums of money
were appropriated by the incorporators through
the medium of a fictions bank account; and that
so-called orders were in some instances filled at
nnproper quotations, and to the advantage of the
proprietors of the business."

As said in Sparks v. U. S., 241 Fed. 777, at 782:

''The scheme to defraud condemned by section
215 of the Penal Code is not confined to devices by
which it is intended that the customer shall receive
nothing for his money. Harris v. Rosenber^er
(C. C. A. 8) 145 Fed. 449, 455, 76 C. C. A. 225 13
L R A. (N. S) 762; Wilson v. United States
(C. G. A. 2) 190 Fed. 427, 432, 111 C. C. A. 231,
and following. A scheme to defraud by means of
false pretenses is within the section invoked
(United States v. Steever, 222 U. S. 167, 174, 32
Sup. Ct. 51, 56 L. Ed. 145), even though used in
the prosecution of an established business, legiti-
mate if honestly conducted (Foster v. United
States [C. C. A. 6] 178 Fed. 165, 172, 101 C. C. A.
485; Harris v. Rosenberger, supra; Bettman v.
United States, supra, 224 Fed. at pages 825, 826,
140 C. C. A. 265).'' '

'

Second, because in substance the letters charged to

have been mailed are on their face as consistent with
an innocent enterprise as a scheme to defraud.

This contention has been answered by what has been
said under III supra.

''V.'' Demurrer, continued. No adequate assignment
of falsity.

Under this heading the contention of the appellant

is stated as follows:

''It devolves therefore upon the Government to
allege in the indictment by adequate assignments
of falsity, the particulars wherein the pretenses,



representations and promises that are made the

basis of the ehar^^e as descri})tive of the scheme to

defrand, are false and fraudulent."

Six instances are picked out in the indictment where

appellant contends that the assignments of falsity of

the representations stated do not measure up to the

meticulous nicety required in such classes of fraud as

obtaining money under false pretenses, swindling and

like crimes.

An omnibus assignment of the falsity of the repre-

sentations and promises is sufficient.

^^It is contended that the indictment is fatally

defective, in that it fails to negative the truth of

the representations alleged to have been made.
The indictment alleges that the representations
were utterly false and untrue in fact, ^and were
well known by the said William Baer Ewing and
George B. Chancy to be utterly false and untrue
in fact.' This, it is said, is a mere statement of a
conclusion of law, and is not sufficient. ^ * * But
we find no defect in the indictment in the respect
specified. It is true, and counsel present authori-
ties which so hold, that, in drawing an indictment
for an offense, the substance of which is matter
falsely sworn to, or fraud perpetrated by means of
matter falsely represented, it is necessary to allege

not only that such matter was false, but the
pleader must go further, and allege the truth as it

is in the facts. But here the gist of the offense is

not the obtaining of money by means of false

representations. It is a scheme to use the mails of
the United States in furtherance of a purpose to

defraud, and an act done to carry out the same.
It was such use of the mails that the statute was
intended to prevent. The fraud contemplated by
the law need not necessarily be a fraud at common
law or bv statute. Said Mr. Justice Brewer in

Durland v. United States, 161 U. S. 315, 16 Sup.
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Ct. 512, 40 L. Ed. 709: ^It is enough if, having
devised a scheme to defraud, the defendant, with a
view of executing it, deposits in the post ofi&ee

letters which he thinks may assist in carrying it

into effect, although, in the judgment of the
jurv, they may be absolutely ineffective there-
for/ ''

Ewing V. U. S., 136 Fed. 53, at 56 (CCA-9)
;

Horn V. U. S., 182 Fed. 721.

In the instant indictment, notwithstanding the par-

ticular assignments of falsity which follow the repre-

sentations set out in the indictment, there is the general

assignment of falsity, to be found on page 9, vol. 1 of

the Transcript:

^^And the Grand Jurors aforesaid^ on their oaths
aforesaid, present: That each and all of the afore-

said representations and promises made and
planned to be made by defendants, as aforesaid,

were false and untrue, and that the defendants
when so devising said scheme and artifice to de-

fraud, and at the time of committing the several

offenses, and each of the said several offenses,

hereinafter in this indictment set forth, and at all

times referred to in this indictment, well knew the

same to be false and untrue, and the same were all

and each made by the defendants for the purpose
of executing said scheme and artifice to defraud."

It is true that general allegations in a pleading are

sometimes controlled by the particular allegations

therein, or, as it is sometimes said, while the general

allegations might, standing alone, be treated as a suffi-

cient allegation of a fact, yet if it is made dependent

upon particular allegations the former is treated as a

legal conclusion derived from the latter. But this is

true only when the general allegation is made depend-
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ent upon the particulars and is never true when the

general allegation is made as an independent allega-

tion, Robinson v. Glendale, 182 Cal. 211, 213-214. The

independency of the allegations in the i^resent indict-

ment is emphasized by the commencement, ^^And the

grand jurors aforesaid, on their oaths aforesaid,

present, etc/' That is the conventional method that

has been used from time immemorial, for the delib-

erate separation of allegations within a count of an

indictment.

a VI."

First, appellant contends that none of Counts 18, 19,

20, 21, 24, 25, 26, 27, 28, 29, 30, 31, 32, and 33, inclusive,

states a crime, and the reason ascribed is that those

counts charge that the

'^defendants unlawfully, wilfully and feloniously

and knowingly eawsed to he delivered by the Post
Office establishment of the United States at San
Francisco, California, in the Southern Division of

the Northern District of California and within the

jurisdiction of this Court aceording to the direc-

tion thereon letters in a postpaid envelope,"

whereas they should have charged that the defendants

'^placed and caused to be placed the various letters to

be sent and delivered by mail."

The language of these disputed counts is the lan-

guage of the latter disjunctive of the section, to-wit:

'' Whoever ^ * * for the purpose of executing
such scheme or artifice * * * shall knowingly cause
to he delivered hy mail according to the direction

thereon * ^ * any letter * * * shall be fined, etc."
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Second, it is further contended that counts 6, 13, 32,

and 35 of the indictment are fatally defective because

'4t is not alleged as in the other counts that the post-

age has been paid."

These counts follow the language of the statute.

This point raised falls squarely within

Grey v. U. S., 172 Fed. 101, at 103:

^'The criticism of the averment of the second
element is that the intent to use the mails was not
declared to be a part of the scheme devised by
plaintiff in error; and of the statement of the
third element the complaint is made that there is

no allegation that the circular was inclosed in an
envelope or wrapper, and stamjoed and addressed,
or that the contents of the circular were false. It

will be observed that the averments substantially
follow the language of the statute. Ordinarily
this is sufficient, even against a demurrer or mo-
tion to quash. Potter v. U. S., 155 U. S. 438, 15
Sup. Ct. 144, 39 L. Ed. 214; Pounds v. U. S., 171
U. S. 35, 18 Sup. Ct. 729, 43 L. Ed. 62 ; Konda v.

U. S. (CCA) 166 Fed. 91. Here there is no com-
plete omission of some material element. If it

were conceded that the criticisms are just, they
are of the kinds that are cured by verdict. Section
1025, Rev. St. U. S. ; Connors v. U. S., 158 U. S.

408, 15 Sup. Ct. 951, 39 L. Ed. 1033; Rosen v.

U. S., 161 U. S. 29, 16 Sup. Ct. 434, 40 L. Ed. 606;
Armour Packing Co. v. U. S., 209 U. S. 56, 28 Sup.
Ct. 428, 52 L. Ed. 681."

But there is a conclusive answer to this latter con-

tention. Appellant was found guilty on all counts and

the sentence was within the maximum that could be

imposed uj^on any one count, the sentence on each

count having been made by its terms concurrent with

the sentence on every other count. The rule is well
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settled that a sentence authorized for a single offense,

and imposed under an indictment with several counts,

may be applied to any count which is good.

Claassen v. U. S., 142 U. S. 140;

Evans v. U. S., 153 U. S. 584, 608.

^* Where conviction is had upon more than one
count, the sentence, if it does not exceed that which
might be imposed on one count, is good if that

count is sufficient. Dunbar v. U. S., 156 U. S. 185,

15 Sup. Ct. 325, 39 L. Ed. 390; Wetzel v. U. S., 233
P. 984, 147 C. C. A. 658; Kalen v. U. S., 196 F.

888, 116 C. C. A. 450; Bacigalupi v. U. S., (CCA)
274 F. 367.''

Kuehn v. U. S., 8 F. (2d) 265, at 266.
^*Where the sentence does not exceed that which

may be imposed on one count, even though convic-
tion be had on many counts, if one count is suffi-

cient, the sentence is right. See Koth v. U. S.

(CCA) 16 F. (2d) 59; Kuehn v. U. S. (CCA) 8 F.

(2d) 265; Wetzel v. U. S. (CCA) 233 F. 984."

Ghadiali v. U. S., 17 F. (2d) 236, at 237.

^'VII," The contention that the evidence against ap-

pellant Randolph is insufficient.

The facts developed at the trial may be briefly stated

as follows:

Harry M. Kassmir and Cromwell Simon, co-part-

ners, under the name of '^Cromwell Simon and Com-

pany," on April 13, 1925, filed an application, U. S.

Exhibit 5, in the Sacramento office of the California

State CorjDoration Department requesting authoriza-

tion to act as brokers under the Corporate Securities

Act of California. Prior to that time, from February

19, 1925, they had acted as such under a broker's
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license which had been issued in the name of Cromwell

Simon.

The general plan of business of this company, as set

out in Exhibit '^D'' attached to the indictment was

that they agreed to sell to purchasers, securities listed

on the stock exchange, upon a 10% payment on ac-

count. A brokerage charge amounting to 10% of the

unjDaid balance was added to the account due, and the

amount divided into ten equal paj^ments; these pay-

ments to be made at stated intervals of three months,

covering a total period of two and one-half years. In

addition to the service charge, there was an additional

interest charge of 6% per annum; the initial payment

to be made in cash, or by placing gilt edge securities as

collateral for that payment.

The literature and letters in evidence, and the plan

itself required the immediate purchase of securities by

Cromwell Simon and Company, at the time of placing

the order. It also required that the stock put up on

the occasion of the initial payment be held as col-

lateral. From the evidence adduced at the trial,

neither of these provisions was met.

This company had no substantial capital, U. S.

exhibit Number 8; proof being adduced that the

capital subscription of the company amounted to

$43.85 (T. 446) and that the first deposits made at its

bankers were the proceeds of the sale of stock received

by them as collateral from one of the victims, Mrs.

Letitia McClintock. Plans show that these brokers

took subscriptions for stocks and other securities, and
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received money on account of said subscriptions with-

out making adequate provisions for filling subscrip-

tions.

On April 13, 1925, a hearing was held before the

Commissioner of Corporations concerning the nature

of the business done by Cromwell Simon and Company

and on June 20, 1925, U. S. Exhibit 7, their certificate

issued to Cromwell Simon and Company to do business

as a broker was rescinded. An appeal was taken to a

state Superior Court, upon which appeal defendant

Robinson, who had prior to that time been an employee

of the State Corporation Department, acted as attor-

ney for the appellants. On September 14, 1925, an

order was issued by the Superior Court, sustaining the

revocation of license.

The offices of Cromwell Simon and Company, from

February of 1925 to on or about September 1, 1925,

were in the Mills Building in San Francisco, at which

latter time they were moved to 1403 Hobart Building,

San Francisco, which was the office of defendant

Robinson.

On April 20, 1925, defendant Randolph joined the

organization and became general manager on or about

July 1, 1925.

On July 25, 1925 (after the broker's license of

Cromwell Simon and Company had been revoked by

the State Corporation Commissioner, and during the

pendency of the appeal to the Superior Court), arti-

cles of incorporation for a new company, U. S. Exhibit

31, to be called ^'Cromwell & Company, Inc.," of Reno,
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Nevada, were mailed to Lero}^ P. Pike, who was in the

business of incorporating new companies under Ne-

vada law, by defendant Robinson. This letter is an

indictment letter, and is marked Exhibit *'WW"
(T. 131). On August 1, 1925, Robinson, Kassmir, and

Cromwell Simon visited Reno, and the new company

was organized.

The compan}" was capitalized for $500,000. At the

first meeting of the Board of Directors of the new

company, (minutes of which are U. S. Exhibit 35),

which was held on or about August 1, 1925, with Rob-

inson, Kassmir and Cromw^ell Simon present, Kass-

mir offered to subscribe $50,00 worth of the company's

stock and pay cash for it, which he never paid, nor one

penny of it.

In a subsequent letter to Pike, indictment letter

marked Exhibit ^'YY" (T. 133), Robinson requested

Pike to issue, and Pike did issue, to Kassmir 2000

shares (par value $25 a share) of the preferred stock

of the new company and 500 shares (no par value) of

the common stock, of an aggregate par value of $50,-

000, (stock certificates of transfer U. S. Exhibits 36

and 39) and for which no money had been

paid. 140 shares of the Preferred Stock which

had been issued to Kassmir and 35 shares of

Common were transferred to a Mrs. B. M.

Ogier and Clara Oliver (U. S. Exhibits 62 and 63)

;

and 40 shares of the Preferred and 10 shares of the

Common to Clara Oliver alone (U. S. Exhibits 64 and

65) ; 160 shares of the Preferred and 40 shares of the
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Common to Emily A. Beans (U. S. Exhibits 92 and

38) ; and 274 shares of Preferred and 269 of Common

to Mrs. Beans and ^liss Esther Durham (U. S. Ex-

hibits 38 and 91).

It is to be noted that all the stock above was trans-

ferred from Harry M. Kassmir's original certificate,

as per request in the letter of the defendant Robinson

and as evidenced by the Stock Books of Cromwell &

Company (U. S. Exhibits 32 and 33). It is also to be

noted that this stock issued to Mrs. Beans and Miss

Durham represents over an investment of $12,050,

$8,050 of which was given either by cash or securities

to defendants Kassmir and Randolph for the purchase

of stock under the Cromwell Simon Company plan.

They had been told by Kassmir and Randolph that

Cromwell Simon & Company were going to open a bank

in Reno. It is to be noted also that of this $12,050, some

$4,000 of it represented a mortgage on the home of

Mrs. Beans, which mortgage had been consummated by

the defendant Robinson (U. S. Exhibits 110 and 111).

Cromwell & Company, Inc., of Nevada, never func-

tioned. In fact, its only business transaction was these

transfers of stock above referred to, which are set

out in the letter of defendant Robinson to Pike, and

attached to the indictment as indictment letter ^^YY",

with a net result of giving only Nevada corporation

water to the victims for their cash and securities.

Although Cromwell & Company did not function,

never did any business, and certainly never had a sur-

plus, nevertheless three dividends were paid to Mrs.
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Beans and Miss Durham; one by the defendant Ran-

dolph (U. S. Exhil)it 94) and two b}^ the defendant

Kassmir on the stock issued by the Cromwell Com-

pany. Likewise, several dividends were paid to Mrs.

Oliver and Mrs. Ogier, one by Randolph (U. S. Ex-

hibit 67) and another by Kassmir.

On September 15, 1925, the day after the order of

the Superior Court sustaining the revocation, license

was issued to J. W. Randolph, under the name of

Charles Wesley & Company, (U. S. Exhibit 10) to do

general brokerage busmess, and the address given in

the application by that company was 1403 Hobart

Building, San Francisco, the office of defendant Rob-

inson. The application was prepared by defendant

Robinson, and the applications of some of the agents

to act for the Charles Wesley Company were prepared

and manuscripted by defendant Robinson (U. S. Ex-

hibit 11).

Notwithstanding the order of the Superior Court,

Cromwell Simon & Company continued to do business,

and numerous accounts of Cromwell Simon & Co. were

merged into the business of Charles Wesley Company,

exactly as though one were the alter ego of the other.

Charles Wesley Company moved to Los Angeles,

where Randolph and Kassmir continued operations.

On or about August 1, 1925, Cromwell Simon had

left the concern, and had sold his interest to Kassmir

for the sum of $1000. There went to Los Angeles with

Randolph and Kassmir a majority of the office force

of Cromwell Simon & Company, and defendant Robin-
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son remained in San Francisco and continued to trans-

act the business of Cromwell Simon and Company, and

also the Charles Wesley Company of Los Angeles. He
sent out letters and statements on the stationery of

Cromwell Simon and Company, and caused the signa-

ture of defendant Kassmir to be signed by a stenog-

rapher, and collected funds from victims who had

subscribed money at various times for the purchase of

stock.

The scheme and its execution is also retold by a

perusal of the 37 indictment letters. Although numer-

ous, the counts of this indictment may be divided as

follows

:

Those pertaining to the witness Johnson, 2, 3, 4, 5,

and 6 ; to the witness Tiger, 7, 8, 9, 10, and 11 ; to the

witness Hipp, 12, 13, 14, and 15 ; to the witness Ogier

and Oliver (sisters), whose dealings with these defend-

ants were as one, 18, 19, 20, 21, 22, 23, and 24; those

dealing with the witness Allen, 22, 23, and 24; those

dealing with the witnesses Beans and Durham (aunt

and niece), 25, 26, 27, 28, 29, 30, 31, 32, and 33; those

dealing with the formation of Cromwell & Company,

35, 36, 37, and 38. Each and all of the above witnesses

testified positively and directly to the connection of

defendant Randolpli with this scheme and use of the

mails in furtherance thereof.

Their words taken from the transcript can paint the

picture of the scheme and its execution through the

mail and the connection of each defendant better than

any narrative could paint.
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Mrs. Emily A. Beans, first witness called:

*^Met Mr. Randolph some time during the early
j)art of the year 1925; yes, in March; he came to

my house, I am not sure whether it was by ap-
pointment, or not, but he came to my house, and
we talked along sociall^y for a little bit, and then
he finally broached the subject; he said that he
would like to help me to make back some of the
money that he had caused me to lose in the Nabisco
Company, and he said, 'Haven't you got some
stock laying around here that is not paying any
money only dividends,' and I said, 'Wh}^, yes, I
have got some stock, but I don't know whether I
want to let it go or not,' and he explained to me
how he could take those stocks and put them in

Cromwell Simon and have them pay me good
money; let them lay in Cromwell Simon's vault as

collateral, and then they would buy me some stock,

whatever I wanted, Hudson, or Studebaker, what-
ever I might see fit, and be earning a little money
for me; prior to this visit, I had some business
dealing with Mr. Randolph—I bought Georgia
Fruit Companv, and lost considerable money on
that transaction." [T. 384-385].

''Well, he [Randolph] told me, he said that he
could take that stock of mine, turn it into Crom-
well Simon, and they would hold it as collateral

and buy me some Studebaker with it, and I said

then it means that my stock will simply repose in

Cromwell Simon's safe deposit vault, instead of

mine, and he said, 'Absolutely, yes,' that was his

exact words, 'Absolutely yes.' I did deliver the

stock to Mr. Randolph and he gave me a receipt

for it. I could not tell you the number of shares
of stock I delivered to him, but I know the number
of dollars that it amounted to was $3,100.00.

$3,100 was the face value of it." [T. 386-387.]

"Mr. Randolph came to see [me] again just a

few days later. I just can't recall what called him
over but he had not been in the house but a little

while when my telephone rang and I went to the
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telephone. A. W. Scott was on the telephone.

After that telephone conversation, I had a conver-

sation with Mr. Randoljjh concerning the subject

matter of the telephone call. The situation is this:

I was informed by Mr. Scott about certain things

and I told those things to Mr. Randolph. His only

answer was, 'They all do it,' and I immediately
put on my things and went over to Mr. Scott. I

went over by myself." [T. 387-388].

^'Q. Mrs. Beans, was anything said at that

time with reference to the purchase of Studebaker
stock ?

A. Yes ; they claimed they had already pur-
chased it from (for) me. Only a few days after this

Mr. Randolph and Mr. Kassmir came to my home
on Birch Court ; I could not tell you the date, but it

must have been in April, because, as I say, I have
tried to forget those things. Mrs. Durham, my
niece, was present at the conversation at this time.

Possibly, Mrs. Durham had been present at pre-

vious conversations had with these people, but I

don't remember that they had ever been over
before together. We borrowed $2,500.00 at the

bank; we talked it all over together about bor-

rowing money; I know they encouraged us very
much in doing it because they said that Stude-
baker was going up; wdiether they just said, 'Go
ahead and do it, ' or what, I don 't know, or whether
we said we would do it, we did it. We borrowed
$2,500.00, and instructed them to buy Studebaker
with it." [T. 393-394].

''That day we did not get any money from the

bank, but we got the promise of it; a day or two
afterwards, two or three days after, something-

like that, we got $2,500.00. We called up by phone
and let Mr. Kassmir and Mr. Randolph know we
had a check ready for them. I think it was Mr.
Kassmir I talked with over the phone. That after-

noon about two o'clock Mr. Randolph and Mr.
Kassmir came over. I gave them the check for

$2,500.00. At the time I gave them the $2,500.00
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elieek, I do not think I signed any contract. They
were going to biiv Studebaker with it/' [T. 395-

396].

^^ At the first meeting between myself, Miss Dur-
ham, Mr. Kassmir and Mr. Randolph, Mr. Kass-
mir tried to have her get money from the east, and
I would not want to use the words that he used,
because she was not willing to pull her money out
back east and bring it out here and place it with
them and buy stock. Mr. Randolph was present.

He tried to argue the point with her, and told her
what all he could do for her if she would bring
her money here. He said he would build it up
very wonderfully, made good promises, I could
not tell definitely just what promises he made, but
he made good promises about what he could do
for her. The particular character of stock Mr.
Randolph and Mr. Kassmir said they were going
to buy for me and Miss Durham—in the first place

we bought Studebaker, we got 250 shares of

Studebaker." [T. 397].

^^ Along about the late spring of 1925, Mr. Kass-
mir and Mr. Randolph called frequently at our
house. They talked about the bank well in the

summer, along in late summer, the date I cannot
testify to, because I have tried to forget them, but
along in late summer they told us about forming
a bank over in Reno, and they wanted us to put
our money in it, that it was going to be such a big

thing. When I speak of 'they' I mean Mr. Kass-
mir and Mr. Randolph. They reckoned it up and
found out what we had, and they put the percent-

age that they thought we would make a year—Mr.
Kassmir put it at 12 per cent, and Mr. Randolph
spoke right up in these words, he said, 'Harry,
you better call it 8 until we get well started down
at Los Angeles,' so then Harry put it at 8, and
said that the common dividend at the end of the

year would probabl,y be 25 per cent. There came
a time when the stocks were sort of hanging low,

and so they came to us and wanted us to give up
our stock, that is, let them use the money—they
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did not have any stocks, never did have—and let

them use the money, and they would give us—they
could use it to good advantage in their business,

and they would give us $200 a month while they
used it, and then when the stock got good, then
they would put it back in the stock. They took
our money and they paid us $200 a month for two
months, and that was when the bank sprung up.

So I was very anxious to have a little more than
what I had, and offered to put a mortgage on my
home of $4,000.'' [T. 398-400].

''They were very pleased over it [mortgage] ; I

cannot just tell the words that were used. I

mortgaged my home at that time. The papers
relative to that mortgage were drawn up in Mr.
Robinson's office and I went there and signed it.

He was present. It was all ready for me to sign

;

I believe he did it, but I don't know who did it,

but they were all ready to sign. [T. 400-401].

''Between us, my niece. Miss Durham, and my-
self, we put in $12,056, into what they called their

Reno bank. Yes, I did get stock in that Reno
bank, as I call it ; but it was not made out right

;

we got a certificate, and it was not made out right,

and then Mr. Kassmir took that back and sent it

back and we got another, and that still, the names
were not put in right, and then he took that the

last time that we saw him—yes, the last time that

we saw him he took that certificate and that was
in—that must have been along in January or

February, 1926—and said that he would send that

back to Reno and have it fixed right, but we never
got one in return. (Witness is here shown stock

certificates, one No. 4 and one No. 5, capital stock.

Preferred, of Cromwell & Co., Inc., Place of Busi-
ness, Reno, Nevada, Office of Resident Agent, 315
Clay Peters Building, Reno, Nevada; and identi-

fies same. The documents were marked U. S.

Exhibit 3 for Identification.)" [T. 401-402].

"Referring again to the $2,500 note, it fell due
the first of October, 1925. We owed $1,500 then
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and we appealed to Mr. Kassmir to furnish us
with $1,500 for another three months, or till we
eonld make a new loan to help ns out, and he
X)romised to do so, and so he finally sent us up
$1,500 from Los Angeles, and at the same time
said—now, Mr. Randolph did this, it was his

letter that the check came in, the $1,500, and he
said in that letter, 'Send the collateral.' I am
familiar with Mr. Randolph's writing. It may
have been addressed to Miss Durham as what was
one was the other. We transacted our business to-

gether as one person. Yes, I received dividends
from the Reno bank, as I call it. We got dividends
in October—we got $241 in October, $241 in Jan-
uary, $241 in April, and that ended it ; it has been
dead ever since. The first dividend I got from Los
Angeles, Mr. Randolph sent it. The second divi-

dend from Mr. Kassmir, from Seattle. The third

dividend was received from Mr. Kassmir. Li
answer to your question whether I ever got any
stock from the Cromwell Simon Company,—we
were to have been furnished some bank stock but
we did not have a thing in our possession to show
for it. No, never got any Studebaker stock. What
they call their bank stock is that you have shown
me. These certificates are the only thing that I

have to show with reference to our investment,

and we have not got them, because we gave the

last one to Mr. Kassmir to be fixed right, and he

said he would do it, and it has never been done."
[T. 403-404].

The above portions of the testimony teem with the

false representations made by Randolph. As for the

gratuitous statement of appellant, (his brief p. 26)

'^No evidence that appellant Randolph had anything

to do with the organizing or incorporation, or business,

or corporate business affairs of the Nevada Corpora-

tion, known as Cromwell & Compan}^, Inc.", attention

is called to indictment letter marked Exhibit ^^LL,"
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and letter addressed from defendant Randolph to Miss

Durham, and the opening paragraph thereof, to-wit:

^'I know yon will be very happy to learn that

the expected company dividend check will be in

your hands on Saturday,"

and also the indictment letter marked Exhibit ^^EE,"

addressed to Miss Clara Oliver from defendant Ran-

dolph, in which is found the following:

^'This is to acknowledge receipt of your letter

of the 24th, and also advise that the check for divi-

dends payable on the [Cromwell & Co., Inc.] com-
pany's stock shall be in your hands on Saturday
of this week. Due to the fact that all records of

stock transactions are kept at the company's office

at Reno, it has required quite some time to secure

the necessary figures in order to prorate the

amount of dividend check."

Witness Howard C. Ellis testified as follows:

''At the time Charles Wesley got a license, in

other v/ords Jack Randolph got a license for

Charles Wesley Company, there was no knowledge
then in the Sacramento office, where he got his

license, of his trouble with the San Francisco

office." [T. 439].

Witness Robert Piggott, salesman for Cromwell

Simon & Comx)any and Charles Wesley Company, tes-

tified as follows

:

''I generally talked the plan of the Cromwell
Simon Company, and that plan is not on this con-

tract. The form which you show me, and which I

now identify, was our instructions as to how to

sell. It was called the Cromwell Simon plan. On
one occasion I left a copy of that contract with
one of the clients, a man by the name of Hender-
son, in the Standard Oil Building. I reported it to



24

Mr. Kassmir and Mr. Randolph, and the.y cen-
sured me for it. It told them I had left a contract
there, and they said, 'My goodness, never leave a
contract with those fellows.' They said, Mr. Kass-
mir said especiall.y. ' You are going to be a Coxey
all .your life'; that had reference to a .young sales-

man. I left a copy of that purchase agreement
with clients twice, one with ^Ir. Henderson and
later on with Mr. Anderson. The second incident
I reported to Mr. Kassmir. He told me, he said.

Will I ever learn to hold these contracts myself,
keep them myself." [T. 482-483].

^^ Their offices were then located at 201 Mills
Building. After they left 201 Mills Building they
went to 1405 Hobart Building. Mr. Robinson, Mr.
Kassmir, and Mr. Randolph was there just for a
short time—Kassmir and Randolph were there for
a few days, and then moved down to Los Angeles.
On the occasion when their license was revoked
and just before the removal to 1403 Hobart Build-
ing, I had a conversation in the Mills Building,
there being present Mr. Robinson, Mr. Randolph
and Mr. Kassmir. They came in with a broker's
license, and said that they had got a new broker's
license for the Charles Wesley Company, and
were going to open uj) in Los Angeles. Mr. Kass-
mir said that, ^We want you to work for us the

same as before,' and I said, ^Who is ^Sve"?' And
he said, ^Robinson, Randolph and I,' and then
Mr. Robinson said, 'Just a moment, Harry, let

Mr. Randolph do the talking,' and then Randolph
said he would give the same commission, the same
plan, only they would operate in Los Angeles.

I went to work for them as an agent of the Charles
Wesley Company, with my headquarters at 1405
Hobart Building, reporting at that time to Mr.
Robinson. An}^ money that I received from the

sales of stock I gave it to Mr. Robinson and he
sent it down to Los Angeles." [T. 483-484].

''After the conversation I have just described,

in the Mills Building, I had a conversation with
Mr. Robinson in regard to Mrs. Backus' contract.
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111 I'c^gard to this account Mr. Robiiisoii did not
sell the lady out. ^Irs. Backus started in to bu,y

her stock first from the Cromwell Simon Company
and later, I think, from the Charles Wesley Com-
paii,y also. Do not know of my own knowledge if

the account was transferred to the Charles Wesley
Company. In answer to your question whether or

not I had any conversation with Robinson, or Mr.
Randolph, or Mr. Kassmir, after the i3urchase of

stock,—I did not have any conversation in regard
to the purchase of stock. I always was supposed
to go out and sell stock." [T. 484-485].

^'Referring again to the conversation had in the

Mills Building, betw^een myself and Mr. Kassmir,
and Mr. Robinson, concerning my employment in

Los Angeles,—I asked them if they would guaran-
tee they would buy stock, and they said they would
never get caught again like they did in the Crom-
well Simon case. During my employment with the

Charles Wesley Company I picked up possibly

twelve or fifteen accounts, and the money or col-

lateral gathered on these occasions, most of it I

turned over to Mr. Robinson, 1403 or 1405 Hobart
Building.'' [T. 485].

[From defendant's Exhibit B] ^^ Witness is

shown letter and states that he recalls writing it,

and his attention is directed to the following word-
ing therein :

' I will not incriminate myself in any
Cromwell Simon transactions. I was assured by
you, by Harry, and Cromw^ell that you were bu}^-

ing the stock and not bucketing. Now I find a

different story, and if you are bucketing in the

Charles Wesley Co. I want you to fire me by wire,

as I have had enough of explaining to do. I told

Harry that every company I have worked for has
been forced out of business, and some are in jail.

Strange that I should be connected with these

same conditions from Chicago to Seattle and San
Francisco. I wonder who is the jinx. I am tired

of it, Jac, and if Chas. Wesley Co. is to be a repe-

tition of C-S, then deal me out.' " [T. 489].
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Witness Gustave A. Johnson testified as follows:

^^And the conversation that I had with Mr.
Randolph on that occasion was that he wanted to

exchange m,v Di Giorgia Fruit stock for Standard
Oil to use it as security. Well, he told me it would
be a good time to get it exchanged for Standard
Oil, and he told me about this partial payment
plan, it was paid in ten payments, every three
months, and when I paid my final payment I
would get my Standard Oil, and I would get re-

turned Di Giorgia Fruit stock, it was not to be
sold at any time; I made that arrange-
ment with him, it was not to be sold for
anything, it was to be held just as se-

curity. He said the firm he was working for
was a good honest firm, reliable people, and square
people. We went to Salinas and I had the Di
Giorgia Fruit Corporation stock made out, and
turned it over to Mr. Randolph. I had it in a safe

deposit box and I turned it over to him. I did sign

a purchase agreement on that occasion but did not
get a copy of it at that time." [T. 504-505].

Attention is called to Exhibit ^^H'' attached to the

indictment as an indictment letter, dated October 29,

1925, and Exhibit ^^I", likewise attached, and Exhibit

'* J", which represents an itemized account of Gustave

A. Johnson with Cromwell Simon & Company, dated

May 13, 1926. Exhibits ^^H'' and ^^I" were enclosed

in an envelope and mailed on the same day. Although

both these letters are signed ^^ Harry M. Kassmir," the

testimony of witness Christiansen is to the effect that

she signed that name at the instance of defendant

Robinson. The date May 13, 1926, is some eight

months after the Superior Court's order affirming the

revocation of the license of Cromwell Simon & Com-

pany.
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Witness Annie Tiger, testified as follows

:

*' First met Randolph near end of June, 1925,

when I negotiated the purchase of some stock

from him. Previously I saw Mr. McCafferty; he
asked me to invest in Dodge shares. When I first

met Mr. Randolph he asked me to invest in the

Dodge car, that it was a very good investment,

that I would not have to pay the whole amount,
that I could pay it a little at a time and my divi-

dends would begin as soon as I paid the money.
Did not give him the money that day, because I
didn't have it, but he came two or three days
afterwards, with Mr. Kassmir. Mr. Randolph in-

troduced me to Mr. Kassmir, and then Mr. Kass-
mir told me that it would be much better for me
to take some shares of the Standard Oil, that
would bring me dividends much quicker ; he said,
' I know you are a poor woman, and want to make
money. ' Then he asked me to give him the money,
but I said I could not do that, because I had an
appointment with my dressmaker, and he said,
' I will call for you in the afternoon. ' They called

about 2 :30 in the afternoon, and the first thing he
did was to take me to my bank, because I hadn't
the mone}^ with me, and when we got down to the
bank he would not go in, he said, 'I will wait in
the car while you get the money, ' so I went in and
got the money; a check for $455.00, on July 1.

After getting the money he took me and drove me
around the park, and after we had been driving
for a little while, he made a few notes, he said a
few things, I don't remember, and then he took
me to the dressmaker." [T. 581-582].

^'Signed something on those occasions, I think,
but never got copy of whatever I signed. What
you show me now I got by mail at 1828 Anza
Street. (Certificate of Simon & Co., Sept. 5, 1925).
(Document was marked U. S. Exliibit 47). Was
not credited with Dodge stock; and credit does
not show on this certificate. Was told that credit
would be given me, they were all coming by mail

;
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I never got them; that is what made me uneasy.
The letter you now show me was not sent tlirough

the mail; I was in Robinson's office, and made
him write that out. AVas never told, either on or
prior to September 4, 1925, by anyone of these

defendants, that the Corporation Commissioner
had revoked license of Cromwell Simon Company.
From September, 1925, to the last of 1926, was
weekly visitor to Mr. Robinson's office in the

Hobart Building. I used to phone Mr. Robinson,
and he used to say, ^Call up in ten da.ys, I will

write Mr. Kassmir, and I will see if I get a reply.

'

He would not give me his address, but said, ^If

you will send me a letter I will mail it to him.'

I sent him two letters, and he said he had not got

any reph^ and then I told him I was veiy hard
up, I had apartments vacant, so he said he would
send me $50 out of his own pocket, and he sent me
a check on two occasions. When I transferred my
Dodge shares into the Standard Oil shares, first

Mr. Kassmir and then Mr. Randolph said they
would mail receipt, but they never did, and I used
to phone Mr. Robinson, and he said he would send
it to me, wliich he never did. At last I got tired of

waiting and went to Mr. Robinson's office and he
wrote and signed the receipt. He signed Mr. Kass-
mir 's name in my presence, and I asked him why
he didn't sign his name, and he said he was au-

thorized to sign Kassmir 's." [T. 586-587].

Witness Clara Oliver testified as follows

:

^^I reside at 1696 Green Street, San Francisco,

with my sister, Mrs. B. M. Ogier, and there re-

sided during the jesiY 1925. I know the defendant
Mr. Randolph. Don't know if I know Cromwell
Simon ; saw him once only. Know the defendants
Robinson and Goodwin. First met Kassmir in the

office of John Corbin & Co., in 1924, in the fall.

I had business dealings with J. H. Corbin & Co.

once prior to that time. It was to buy stock on a

contract on time payments. The second time I met
Mr. Kassmir." [T! 599].
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U I owned the 10 shares of Speriy Flour Pre-
ferred referred to in that receipt, the other items
mentioned were owned by Mrs. Ogier. On the oc-

casion of getting that receipt I signed a purchase
agreement, as did my sister. We never had copies,

no. This stock was put up to buy stock. Mrs.
Ogier transacted all of her business with Mr.
Kassmir, and I w^as present on all occasions. I

think 200 common and 50 preferred shares of

Dodge were bought with that particular collateral.

I estimate the value of my stock at $920."
[T. 60;]].

^^I think my sister, Mrs. Ogier, never went to

the Mills Building to Cromwell Simon & Co.

When my sister put up those 5 shares of Pacific

Oil stock as collateral I think she bought Mid-
Continental Oil. Mrs. Ogier signed the purchase
agreement at that time. A copy was not left with
her. I had a conversation with Mr. Randolph and
Mr. Kassmir relative to some business transaction
in Reno, about the 7th of August at my home ; my
sister was also present. It is a hard question [to]

answer, but up to that time I had given over to

Mr. Kassmir, or to the Cromwell Simon Company,
probably $7,000 to $8,000 in money, and I thiiik

Mrs. Ogier about $2,300. The notations on that

paper, which you show me, were made by Mr.
Kassmir, and at the time the company was talked

of in Reno, the 6th or 7th of August." [T. 605].

With reference to this passage, U. S. Exhibit 59

represents the notations made by Kassmir in

his own handwriting in the presence of Ran-

dolph and witness Oliver and her sister, and

the money therein considered is that which was

to be used for the purchase of $3,500 worth of

Preferred stock in Cromwell & Company of Reno,

Nevada, as per that exhibit. The stock which this

represents was paid to Miss Oliver out of the original
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stock delivered to Harry M. Kassmir. On this stock

there were paid two dividends, although the company,

as has heretofore been stated, never functioned. Atten-

tion is called to Exhibit ''EE" attached to the indict-

ment as an indictment letter, which represents check

for dividends on this company paid by J. W. Randolph

to Miss Oliver, and dated October 29, 1925.

^^Mr. Sweeney.—Q. Was there anything said

about California Packing, at that time?

A. The California Packing she said she did not
want to sell, that she would borrow

The Court.—Q. Who is 'she'?

A. Mrs. Ogier would borrow some money on it,

and Mr. Kassmir said that he would loan the

money and then she could redeem the stock at any
time.

Mr. Sweeney.—Q. Did you and Mrs. Ogier
agree to purchase stock in this company in Reno ?

A. We did.

Q. Did you give any money in addition to the

collateral you had previously put up? A. Yes.

Q. Do you know how much?

A. $1,000.'' [T. 607].

''The stock I purchased in the company at Reno
was bought in the name of mvself and Mrs. Ogier,

the first lot." [T. 609].

"Mr. Sweeney.—Q. Have you told the entire

conversation. Miss Oliver, on the occasion of the

visit of Mr. Randolph and Mr. Kassmir to your
house, when yourself and Mrs. Ogier were
present ?

A. The conversation was general about the

company, and both Mi\ Kassmir and Mr. Ran-
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dolph thought we oii,i>lit to put all the money we
could in it/' [T. 610].

*'Mr. Sweeney.—At this time I wish to offer in

evidence the certificate made out to Mrs. Ogier on
the 12th of June, 1925.

I identify this and I received it through the

mail.

(Here certificate of Wesley & Co. to Oliver,

October 22, 1925, was admitted and marked U. S.

Exhibit 78.) (Here certificate of Wesley & Co.

to Oliver, November 17, 1925, was admitted and
marked U. S. Exhibit 74.)

I put up stock as collateral for these shares and
some monev; I got neither the monev nor col-

lateral back.'' [T. 620-621].

Cross-examination of Miss Oliver:

^^By that time I had already deposited my col-

lateral with Cromwell & Co., and deposited no
more collateral after that and paid no more
money. Never paid any money whatever to

Charles Wesley Company; never gave any stock

or collateral to the Charles Wesley Company;
only the transfer of stock from the Cromwell
Simon Company, which was to go over to the

Charles Wesley Company, and the collateral that

was up for that, and some of the profits that were
taken and put into the Marland Oil deal, and the

Pan-American deal. It is correct that the col-

lateral and any mone3^s which I may have had
coming to me from Cromwell Simon & Company,
it was my understanding that those should go over
to the Charles Wesley Company, and I was to get

credit for them, and I was to get credit on a pur-
chase of Marland Oil Company stock. I recall

writing to Mr. Randolph in October and asking
him for a statement of my account. I did not turn
that over to Mr. Madeira ; I have not got it. I re-

call fairly well what was in it." [T. 627-628].
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Redirect examination of Miss Oliver:

^^I had no stock returned to nie by Cromwell
Simon & Co., nor did I ever have any stock re-

turned to me from Charles Wesley Company."
[T. 631].

Witness V. A. Parks testified as follows

:

^^ During the early part of the year 1925, was
employed as cashier and bookkeeper for Cromwell
Simon & Co., during the latter part of that year
was emploved in the same capacity for Charles
Wesley & Co., in Los Angeles.'' [T.' 631].

^'Cromwell Simon & Co. kept a regular set of

books; journal, ledger, a record of sales of stock,

a record of purchases, and a record of contracts

for purchases of stock. Do not know where those

books are now; were in my custody while I was
working for Cromwell Simon & Co. When the

business was closed and the offices were moved to

1403 Hobart Building, I took the books over there

and left them there in Mr. Robinson's office, in a

safe cabinet. The return checks of Cromwell
Simon & Co. that were at the office at 220 Mills

Building, I believe they were moved also with the

other records. Just before the offices closed I made
a transcript of the account and statement; do not

recall just what happened to it; I saw either that

transcript, or a part of it, at a later date in Mr.
Randolph's office in Los Angeles." [T. 632].

Herbert McCaffrey testified as follows:

^^Was employed in Reno, Nevada, by the firm of

Cromwell Simon & Co., as a salesman. Never was
resident agent of Cromwell & Co., and never had
the books of the company in my possession, and
never did any business as resident agent, and was
never advised by any of defendants that I was
resident agent. The board of directors of Crom-
well & Co, never met in room 315 Clay Peters
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Building, Reno, Nevada, to my knowledge. Sub-
scriptions for stock or money received by me were
mailed in to the firm of Cromwell Simon & Co. in

the Mills Building, and afterwards to the Hobart
Building. Was employed by the Charles Wesley
Company ; I was sent down by Mr. Kassmir, who
said there was a position open down there, and
was employed by Mr. Randolph." [T. 637-638].

McCaffrey, from the minutes of the organization

meeting of Cromwell & Company at Nevada (U. S.

Exhibit 35), was designated therein as the resident

agent of that company.

Mary Esther Durham testified as follows:

^' First met Randolph forepart of year 1925 in

our home 5838 Birch Court. Mrs. Beans present.

Had merely a meeting conversation. No business
taken up with me. Pew da^^s after met him at

same j)lace. My aunt, and I quite sure Mr. Kass-
mir, were present. The}^ praised their work and
put forth the good side of it. They had a wonder-
ful prospect for earning money, and that they
could very easily arrange for m}^ aunt to make
good for her what Mr. Randolph had been the

cause of her losing.'' [T. 657-658].

'*I gave check for $1,710 to Mr. Kassmir, and
he handed it to Mr. Randolph, in our house. Most
of the conversation was about a month before that,

about the forepart of May; Mr. Randolph, Mr.
Kassmir, and Mrs. Beans were present." [T. 658].

''Mr. Randolph and Mr. Kassmir came over to

the house and they won my aunt, but I said no, I
did not care to go in, I have my money, all I have
to do is to draw a check and draw my money, I did
not have to think about it, and all I have to do is

to spend it, and I draw a check and I had my
money, and they said, 'But be 3'Our own boss,

don't let somebody else run your business, take it

into your hands and get your money.' I said, 'My
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money is all in notes. I don't remember whether
any of them are due.' And they said, 'Look it up,
and get your money ; 7 per cent is a little bit ; why
don 't be satisfied with them, you get your mone}^

;

send a night letter for your money ; let me write it

for you. ' I said, ' No, I write my own letters. ' And
they said, 'Well, now, do something, don't be so

foolish as to get 7 per cent on your money.' And
I said, 'Well, I did not think I would go in at all.'

They talked to me until I just said, I just gave in,

'I will do it, I will draw out some mone}^, what-
ever is overdue, and give you a chance to make so

wonderfully good,' and they said, 'We will do it,

you will have 8, 10, 12 per cent, big per cent, and
when you sell your stock you can imagine how
much you will have.' So they wanted me to send
a night letter, or write, and I objected to that to

my lawyer back east, but I finally wrote the letter,

myself, or sent a night letter, and next time they
came over was when I had received a reply to my
night letter." [T. 659].

"So, when the telegram came from the lawyer
and later a statement, I told them what he said,

—

told Mr. Randolph and Mr. Kassmir, and Mr.
Randolph said at once, 'Let me see it, please.' All

I had to do was draw a check, hand the check to

Mr. Kassmir, and he handed it over to Mr. Ran-
dolph. Yes, we had a certificate of Cromwell
Simon Co. Prior to getting the certificate we
surely did sign a purchase agreement; I haven't
a copy of that." [T. 660-661].

"Mr. Kassmir, he told us that that was wonder-
ful stock, and before that, when he was over, I

kept after him to know what stock he was going
to get for us, and he told us that he was going to

get something good, he was not going to tell us.

Mr. Randolph said, 'He has got something up his

sleeve, I don't know what it is, but he will fix it

up all right for you, Esther,' and I said, 'Well, I

couldn't wait to know,' and he said, 'Well, you
will just have to,' and then he said that the Pacific

Oil was the most promising stock, and it was
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safe, and it would b(^ a good income, and every-

thing, there was nothing that could be better."

[T. 661],

''At that office [Cromwell Simon Co., Mills

Building] I saw Mr. Kassmir and Mr. Ran-
dolph. The conversation had on that occasion was
in regard to borrowing money at the bank, and
taking out some more stock in Studebaker, that

Studebaker was a good buy. The conversation had
upon that occasion was that they were brokers and
could buy, and Mr. Randolph said he had inside

information in advance from the Stock Exchange,
through a personal friend, and there was no dan-

ger of it going wrong. There was something said

concerning the borrov/ing of money at that time.

The\' said, 'Now we will go and take you over to

Oakland, and we will see .your collateral, and' you
can go to the bank and see what you can get on it.

'

However, Mr. Kassmir said, 'I think I can get

money for you at the bank for 5 per cent'; we
said v/e knew that the Oakland bank would charge

7 per cent, they always did, and he said, 'Well, I

will pay the extra 2 per cent, and you do your own
borrowing.' He paid the 2 per cent once, one
quarter." [T. 662].

''Mr. Kassmir and Mr. Randolph drove their

machine to the bank, they did not get out and go
into the bank. They stopped, I think, about a

block away, it might have been further, and we
walked that block to the bank, and consulted the

bankers at Oakland, where we were doing business
then, and he said he would like to see the collateral

—however they looked it up in the bank, what the
collateral Vv^as, what the stocks were worth then.

It was the Pacific Lumber Company stock. I met
]Mr. Kassmir and Mr. Randolph after my visit to

the bank. We next went to the house and got our
key for the safe-deposit box, wdiere we had the
Pacific Lumber Company stock. They waited for
us outside there, and then we went home, they
looked at the stock, they looked the stock up and
said, 'You can borrow on that, of course you can.'
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We did borrow on that in a few days, a very short
time, the sum of $2,500, with the a^Teement at the
time, that at the expiration, which was only three
months, that yiv. Kassmir and Mr. Randolx)h both
agreed to finance it if it was necessary. Mr. Kass-
mir said, ^Why, yes, I will do it, of course I will.

We won't do any other way, we will see you
through, and we will pay the extra per cent. ' With
respect to how long- after I got the money I gave
it to them, we telephoned to them that we had got
it, and I do not believe it was more than an hour
and a half or two hours before they got there. I
gave the check to Mr. Kassmir and ^Ir. Kassmir
handed it to Mr. Randolph. The Studebaker was
purchased on that occasion. They told us they
were brokers, and they were on the inside track.

We surely did sign a i)urchase agreement on that
occasion. I have not got a copy of it. I subse-

quently got a Cromwell Simon Co. certificate for

two hundred fifty shares of Studebaker stock, not
Dodge Bros, stock. That is I got a little paper.
One of these, a green certificate." [T. 663-664].

^' After the purchase of the Studebaker stock,

the next business transaction with Cromwell
Simon & Co. was with regard to a mortgage on
the home. Prior to that time the only business
transactions that we had with them, as far as I
remember, are the ones mentioned. I next saw Mr.
Kassmir and Mr. Randolph when they came over
and wanted to make an agreement, they said

stocks w^ere sort of slumping, and they did not
want us to be losing money all of this time, and
said they would pay us $200 a month and take up
the stocks, themselves, and use our money, paying
us that much each month, which probably lasted a

couple of months. They paid us $200 a month, I
think twice. The next business transaction I had
was soon after they established a bank in Reno.
By 'they' I mean Mr. Kassmir and Mr. Randolph.
This conversation took place at 5838 Birch Court,
in my aunt's presence. They told us they had
established a bank in Reno, and that it would be
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quite an asset to us, because we would receive

from 8 to 12 per cent on our money quarterly, and

also on the common stock we would get at least 25

per eent He, Mr. Randolph said, 'Harry,

don't be too optimistic,' and Mr. Kassmir says,

'No, I am not, I know it, and it will be a good

investment for them. ' So they took our certificates

and made us new certificates later on. Concerning

a loan of $4,000 on that occasion, they said, ' Well,

whv not take out a loan or mortgage your house,'

and mv aunt, of course it was hers, she said,

'Well, 'it might be a good thing, $4,000,' she

guessed she would get on it, so w^e decided, or at

least she did, that she would mortgage the house,

and we went over to Mr. Robinson's office I

got over there in this way. My aunt was not along.

i went on the street-car, and the ferryboat, and

on the street-car in the city, and reached their

office in the Mills Building. I called at the office

of Mr. Robinson. We did, yes, we did. The first

time I called there, Mr. Robinson, Mr. Kassmir,

Mr. Randolph, my aunt and myself were present.

The conversation" had at that time was, Kassmir

said, 'Now, we have got everything all ready, and

Mr. Robinson is going to get the loan for you, and

reallv I think he has got the loan—haven't you,

Mr. iRoi)insonr And he said, 'Yes, it is m.ade over

in Oakland ; we have secured it at 7 per cent and

pav the interest monthly.' Now, he says to my
aunt, 'Sign there.' Mr. Robinson said that, and

Mr. Kassmir said then, 'This is not going to take

very long; we will be through in just a few

minutes, now,' and so they said to me, 'You sign

there,' and I said, 'I am not in favor of this affair,

at all, I am not in favor of taking a mortgage out

on the home, but my aunt is the only reason I sign,

because I am back of her,' and I signed it. There

v/as present on that occasion Mr. Randolph, Mr.

Kassmir and Mr. Robinson ; of course, he was the

one that put the papers forward; and my aunt,

]\lrs. Beans. There was a mortgage placed on the

home over in Oakland for $4,000. Mrs. Beans and
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mvsclf paid the interest on that mortgage."
[t 665-666-667-669].

^^I called down at the office of Mr. Robinson
again. That was probably a couple of weeks after
the date of the certificate. Mr. Robinson and m}^-

self were present on that occasion in his private
office. Probably a few days after the date of that
certificate, August 7th, I called again at the office

of Mr. Robinson. Mr. Robinson was present, and
Mr. Kassmir and Mr. Randolph. That was the
time, I think, when they were arranging to go
elsewhere. I had a conversation with some of them
on that occasion. I had a conversation with Mr.
Robinson. There were present on that occasion Mr.
Kassmir, Mr. Robinson and myself. I was invited

to the private office of Mr. Robinson. Mr. Robin-
son, I told him that I wanted to see Mr. Kassmir,
and the door w^as ajar—Mr. Kassmir came in and
I told him that he had agreed to put the money up
for the bank, that the note w^as due, and asked him
if he was ready, and he said, no he did not remem-
ber that it was so soon, he did not know that he
would have to put up any mone}^ for the note, and
I said, 'You knew that you had to pay it every
three months, and you agreed to put up the

money,' and he said, 'Well, if I had known it

before I would have been prepared,' and I said,

'Well, you will have to be prepared now, you
agreed to it, your word is out and our word is out,

you have got to do it, there is no way out of it,

you have got to be honorable in this matter, as we
are,' and I said, 'Can't you give me a check?' And
he said, 'I will look at my bank account,' and
came back and said,—after a while I said, to Mr.
Robinson, 'I want to see Mr, Kassmir, I want to

see him, I can't w^ait here all day,' and he came
back and said, 'I have not money enough in the

bank to cover that,' and he said, 'Can you wait
until I go down to Los Angeles,' I think he was
going the next day, Monday, and I said, 'Well, it

has got to come forth now, ' and he said, ' Well, ' he
said, 'Yes, I understand it now,' and I said, 'Well,



39

now, remember that you will on your honor, and
on our honor you have got to pay it, you agreed to,

and you have got to pay it,' and he said, ^I will.

1 will send you a check when I get toLos Angeles.

'

I can identify the letter vou showed me. I received

it through the mail.'' [T. 672-673-674].

Attention is called, with reference to this transaction

on the loan of the Pacific Lumber Stock, to govern-

ment's Exhibit ^^KK" attached to the indictment as

an indictment letter, wherein defendant Randolph

wrote to Miss Durham under date of October 13, 1925,

as follows

:

'^Herein please find check No. 2054 for $1500.00
made in your name. No doubt you will immedi-
ately deposit this with your bank, which is the
proper thing to do, and if you will be good enough
to take up the collateral in the shape of the Pacific
Lumber Company and send to me immediately, I
will appreciate it very much."

With the above extract from that letter in mind.

Miss Durham's testimony continues:

''I received a check for $1,500 on that occasion.
I did not sell the collateral mentioned, the Pacific
Lumber Company stock, to Mr. Randolph. What
we did do was to keep it ourselves where it be-
longed. We did not send Mr. Robinson, I mean
Mr. Randolph anything at that time we did not
even write to him for a little time; when we had
time—we were busy—we wrote to him. In the
meantime he wrote to us again. Yes, there was
more concerning that transaction that took place
between Mr. Randolph and me. We returned to
Mr. Randolph the $1,500 as we agreed to." [T.
675-676].

"Q, How much did yourself and your aunt
invest, if you know of your own knowledge ?
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A. About $12,060-odd—$12,056.

Q. Did .you ever get any of that money back?

A. No." [T. 693].

^'Tlie mortgage [heretofore adverted to] was to

be placed upon the home of Mrs. Emily Beans was
to be in the amount of $4,000. That was the
amount that I afterwards obtained on a mortgage,
$4,000. Mr. Robinson was not with Mr. Kassmir
and Mr. Randolph when they talked about that.

Mr. Robinson did not have any conversation at all

with me in my home when Mr. Kassmir and Mr.
Randolph were present, with reference to a mort-
gage. My testimony was that the conversation had
in my home with reference to placing a mortgage
on the home was in August or September, along
about that time, somewhere along there, and after

this conversation I came to Mr. Robinson's office

in the Hobart Building before I signed the mort-
gage. After Mr. Kassmir and Mr. Randolph
talked to me about placing the mortgage on my
home, and before I went to the Hobart Building,

I remember going down to the Mills Building.

When I came to Mr. Robinson's office to sign the

mortgage, Mr. Kassmir, Mr. Randolph and Mrs.
Beans came with me. They walked us over there.

I suppose the stenographer and Mr. Robinson
were in the office of Mr. Robinson, because I re-

member seeing a girl there, but not in the private

office. There are two offices. There is the entrance

room, where the stenographer was, and there was
a private room. There are just two rooms that I

know about. I signed the mortgage; I objected at

first but I backed my aunt in what she wanted to

do. I owned that property, or had an interest

in it. As to whether I know whether the mortgage
was used, they told us of course that it was used.

We would not have got $4,000 without using it.

Mr. Robinson and Mr. Kassmir and Mr. Randolph
of course said we would have to give a mortgage
to get the money, to get the loan. Nobody told us

afterwards that that particular mortgage had been

used to get the loan." [T. 714-715].
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Sam Goodwill testified that he was a printer, and he

did the printing for the Charles Wesley Company, and

that the forms of the Charles Wesley Company were

the same as the forms used by the Cromwell Simon

Co., and that they were ordered by Mr. Kassmir and

Mr. Randolph.

Witness McClintoek testified that he was an agent

for Cromwell Simon & Company, and that defendant

Kassmir hired him to work for the Charles Wesley

Company in the same capacity.

Witness W. C. Owens testified that he was employed

as a salesman for Cromwell Simon & Company, and

that he talked with Mr. Robinson about going to work

for the Charles Wesley Company, and that an applica-

tion was filled out for him to act as an agent for the

Charles Wesley Company, and he signed it (U. S. Ex-

hibit 11)—Application in the handwriting of defendant

Robinson.

F. W. Lauck testified that he is the Escrow Officer

in the Alameda County Title Insurance Company, and

that he was familiar with the deed of trust made be-

tween Emily A. Beans and Peter and Harry Berco-

vich, and of his own knowledge, the check was paid by

that company with reference to that deed of trust, and

the check was made out in the sum of $3851.55, pay-

able to defendant Robinson. This check is in evidence,

(U. S. Exhibit 111).

These excerpts of the testimony of witnesses pre-

sented by the government at the time of the trial of this

case show indubitably the connection of defendant
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Randolph with this scheme. Not only did he continue

with the business after the license of Cromwell Simon

had been revoked by the State Corporation Commis-

sioner, and after that revocation had been sustained by

the Superior Court on September 14, 1925, but he,

along with the others, set themselves up in the same

business at Los Angeles.

The victims, excerpts of whose testimony are to

be found above, invested in the neighborhood of $40,-

000, and except for the three payments of dividends

on the non-functioning company at Nevada, paid to

Mrs. Beans and Miss Durham, and the three paid to

Miss Oliver and Mrs. Ogier, her sister, none of this

money was ever returned, nor was any stock bought

for them, or delivered to them; nor did they receive

back any of the stock which they placed up as collat-

eral for their various ventures with these defendants.

The evidence against defendant Randolph is over-

whelming.

^'VIII." Other erroneous rulings.

First, the trial court erred in denying the motion for

a bill of particulars.

It is submitted that the indictment fairly states the

scheme to defraud and comes within the requirements

of sufficiency as laid down in Brown v. U. S., 143 Fed.

62-63

:

^^If an indictment states these matters of fact,

not merely in the general words of the statute, but

with such reasonable particularity of act, intent,

time, place, and circumstances as will, in view of

the presumed innocence of the accused, apprise
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him, with reasonable certainty, of the nature of

the accusation, to the end that he may prepare his

defense, as will enable him to plead his conviction

or acquittal as a bar to any subsequent prosecu-
tion for the same offense, and as will enable the

court to say that the facts stated are sufficient in

law to support a conviction, it satisfies the rules of

criminal pleading; otherwise it is insufficient.

United States v. Hess, 124 U. S. 483, 8 Sup. Ct.

571, 31 L. Ed. 516; Stokes v. United States, 157
U. S. 187, 15 Sup. Ct. 617, 39 L. Ed. 667; Miller v.

United States, 66 C. C. A. 399, 133 Fed. 337."

True, there are thirty-six counts in the indictment,

each setting out a distinct letter mailed in furtherance

of the scheme. Numerous though these indictment let-

ters are they revolve around the business transactions

w^hich five victims had with these defendants as has

been set out above, and with the formation of the non-

functioning Cromwell Co. of Nevada, the valueless

stock of which was transferred to four of the victiyns

(Mrs. Ogier, Clara Oliver, Mary E. Durham and

Emily A. Beans) in lieu of the many thousands of

dollars thev had delivered to defendants.

A scrutiny of these letters alone, would easily ap-

prise the defendants of the nature of the scheme set

out in the first count of the indictment.

The rule covering bills of particulars is well stated

by this Court in Eubio et al. v. U. S., 22 F. (2d) 766,

at 767

:

'^To require the government to set forth every
act tending to connect each of the parties charged
with the conspiracy, and every act committed by
each of the parties in furtherance of the object of
the conspiracy, would be to require it to make a
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eoniplete discovery of its entire case. Such is not
the office or function of a bill of particulars. In
almost every prosecution facts and circumstances
are ^ivini in evidence of which the cliarf^e in the
indictment gives no notice. If the defendant is

taken by surprise, the court has ample power to

protect him by granting a continuance upon a
I)roper showing, or by granting a new trial if his

rights cannot otherwise be safeguarded; but, if

not taken by surprise, he has no just ground for

complaint.

^The api)lication for the bill of particulars

was one addressed to the sound discretion of the

court, and, there being no abuse of this discretion,

its action thereon should not be disturbed. * ^ *

And there is nothing in the record indicating that

the defendant was taken by surprise in the pro-
gress of the trial, or that his substantial rights

were prejudiced in any way by the refusal to re-

quire the bill of particulars. ' Wong Tai v. United
States, 273 U. S. 77, 47 S. Ct. 300,^ 71 L. Ed. 545.

There was, therefore, no error in overruling the

different objections to the indictment, nor in the

denial of the demands for bills of particulars."

Accord

:

Hoagland v. U. S., 28 F. (2d) 872 (CCA-9).

The only purpose of a bill of particulars is to give the

defendants a fair warning in detail of the case he must

be prepared to meet, i.e., to prevent him from being

unfairly surprised at the trial. No error or injury is

shown by a naked denial of particulars ; the defendant

must go further and make a showmg (1) that he was

unfairly surprised at the trial and (2) that upon the

occurrence of the surprise he moved for a continuance

for further preparation of his defense and (3) that

that continuance was denied him.
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Second, appellant claims that it is error to admit as

evidence against the appellant Randolph the revoca-

tion by the California Corporation Commissioner of

the right of Cromwell Simon & Co. to do business in

the State as shown by what is designated in the record

(U. S. Exhibit 7) (T. Vol. 1, pp. 417-418-420).

Assuming but not admitting that the admission of

this evidence was error it became harmless as defend-

ant Randolph on his direct examination testified to his

knowledge of such revocation (T. 861) :

''I was in Salinas between the 15th and 20th of

June [1925] at the breakfast table and I picked

up a newspaper and that was the first time that

it had come to my attention that there was any
trouble with the Corporation Department. An
item in the paper to the effect that the license of

Cromwell Simon & Company had been revoked
brought the matter to my attention."

Notwithstanding this revocation of license on June 20,

1925, and the subsequent order of the Sviperior Court

of September 14, 1925, sustaining that revocation de-

fendant Randolph with the other defendants still con-

tinued the operation of the scheme. In the early days

of September, 1925, Kassmir and Randolph had moved

Cromwell Simon & Co. with its books and agents and

accounts to 1403 Hobart Building, the office of defend-

ant Robinson and there on Sex3tember 15, 1925, Chas.

Wesley Co. burst into being ''as did, Minerva full

armed from the head of Jove." From thence to Los

Angeles where Kassmir and Randolph in concert with

defendant Robinson in San Francisco continued to

shear new victims and assuage those already shorn.
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The judgment against defendant Randolph should

be afl&rined.

We have now concluded our answer to the argument

of appellant Randolj^h and we therefore turn to

REPLY TO ARGUMENT OF APPELLANT
ROBINSON.

Pages 15 to 29 attack the indictment, but the attack

makes only the same points, and is practically in the

same words, as the argument of appellant Randolph

against the indictment, which argument we have

already answered supra, and will not repeat here.

The appellant Robinson's remaining specifications

of error relate solely to alleged errors of admission of

evidence, and in the refvisal of one instruction. Ob-

serve that insufficiency of evidence is not specified.

Before turning to the specific headings of appellant

Robinson's argument we give here a table of the counts

of the indictment with the respective dates of the in-

dictment letters:

Counts Dates of Letters

2 Apr.
3 Ji^dy

4 Julv
5 Oct.

6 May
7 June
8 June
9 Julv
10 Sept.

11 May
12 Apr.

22, 1925

7, 1925
13, 1925
29, 1925
13, 1926
24. 1925
30, 1925

2, 192 [5]
6, 1925

14, 1926

1, 1925
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13 Mar. 31, 1925
14 Apr. 6, 1925
15 June 29, 1925
16 Apr. 23, 1925
17 June 13, 1925
18 Oct. 9, 1925
19 Oct. 29, 1925
20 Mar. 15, 1926
21 May 5, 1926
22 Sept. 11, 1925
23 Sept. 16, 1925
24 Nov. 4, 1925
^25 Oct. 13, 1925
^26 Oct. 28, 1925
^27 Feb. 2, 1926
*28 Feb. 19, 1926
*29 Mar. 15, 1926
*30 June 26, 1926
^31 July 7, 1926
*32 Mar. 8, 1927
33 Mar. 8, 1927
34 (Dismissed)
*35 July 25, 1925
^36 Aug. 26, 1925
^37 Aug. 31, 1925
38 Sept. 18, 1925"3f

(* The asterisks denote the counts upon which appellant

Robinson was convicted).

The indictment charges [T. 3] that the fraud scheme

was devised prior to the earliest date at which a letter

was mailed ; and each of the counts alleges that the let-

ter charged in it was mailed for the purpose of execut-

ing the fraud scheme. We are dealing therefore with a

fraud scheme that was devised some time prior to

April 1, 1925, and which continued at least until March

8, 1927.

We take up his argument in detail.
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^'Tlie co-defendants were tried by the same rules of

evidence applicable to a conspiracy charge,''

Of course, ^*the co-defendants were tried by the

same rules of evidence applicable to a conspiracy

charge '

'
; for the very simple reason that it was proper

to try them according to those rules. It is not neces-

sary that the conspiracy be charged in the indictment

:

'*The rule of evidence is commonly applied in

criminal cases, but is of general operation ; indeed,

it originated in the law of partnership. It depends
upon the principle that when any number of per-

sons associate themselves together in the prose-

cution of a common plan or enterprise, lawful or

unlawful, from the very act of association there

arises a kind of partnership, each member being
constituted the agent of all, so that the act or

declaration of one, in furtherance of the common
object, is the act of all, and is admissible as pri-

marv and original evidence against them. ^ * *

2 Starkie Ev. (2d ed.) 25, 25; ^ * ^ State v Thi-

beau, 30 Vermont, 100, 105."

Hitchman Coal & Coke Co. v. Mitchell, 245 U. S.

229, 248-250.

^ ^ It is a common thing to have the question arise

whether one defendant is bound bv the statements

and acts of another, or of persons not even con-

nected by indictment with the offense charged, and
the constant ruling has been that, if there has been

a joint contrivance, or joint participation, with a

common purpose, the acts and statements of the

one, while engaged in carrying into effect the

common purpose, are evidence against the other,

and this without the necessity of alleging con-

spiracy in the commission of the offense.''

Belden v. U. S., 223 Fed. 726, 730 (CCA-9).



49

Appellant Robinson quotes extensiveh^ from Belden v.

U. S., supra, for the apparent purpose of tracing the

rule therein stated, to a supposed origin in Pitzpatrick

Y. U. S., 178 U. S. 304, and through the latter in Sparf

and Hansen v. U. S., 156 W. S. 51, 56, the latter two

cases being quoted from at pages 34 and 35 of appellant

Eobinson's brief. The quotations from the Fitzpatrick

and Sparf cases, supra, merely lay down in somewhat

extended form the limitation that this court speaking

through Judge Rudkin in Tofanelli v. U. S., 28 F.

(2d) 581, concisely put: The acts or declarations must

be in furtherance of the common object. And it is to

be observed that in appellant's quotation from Sparf

and Hansen v. U.S., supra, there appears the citation

by our Supreme Court of ''Wright's Criminal Con-

spiracies, Carson's ed. 212, 213, 217." Turning to the

cited pages, 212 and 213 of Carson, we find

:

''It must be made to appear that the parties

steadily pursued the same object, whether acting

separately or together, by common or different

means, all leading to the same unlawful result.

Concurrence of action on a material point is suffi-

cient to enable the jury to presume concurrence

of sentiment, and from this the actual fact of

conspiracy may be inferred. Nor is it necessary to

show that the conspiracy originated with the de-

fendants, for every person entering into a con-

spiracy already formed is deemed to be a party

to all acts done by any of the other parties, before

or afterwards, if done in furtherance of the com-

mon design. It is upon this principle of a common
design that the acts and declarations of co-con-

spirators, and acts done at different times and by
different individuals are admitted in evidence

against those prosecuted, as whatever is said or

done by any one of the number, in furtherance of
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the common design becomes a part of the res

gestae, and is the act or saying of all. New parties

coming in do not destroy the conspiracy, but by
entering into the plans already formed or partly
carried out, become equally liable with those who
hatched the plot. Care must be taken, however, to

limit the evidence to acts and declarations done
and made while the conspiracy was pending, and
in furtherance of the design; they must be con-
comitant with the principal act, and so connected
with it as to constitute a part of the res gestae.

Detached acts, or stray statements, or loose admis-
sions made by one, either before the conspiracy
was formed, or after it had been consummated,
would not be admissible, unless, in some conclusive

way, brought home to two or more of the defend-
ants. It is the principal of agency^ which, when
once established, binds the conspirators together,

and makes them mutually responsible for the acts

and declarations of each."

Turning to the cited page 217, we find:

^'But when the declarations are not made during
the progress of the conspiracy, but afterwards, in

a mere rehearsal to a third party of what had been
done previously, they are not evidence. For after

the offence has been committed, the declarations

are not made in furtherance of the common design

;

but amount to a mere narrative of past events.

When made in the absence of the defendants, after

the transaction is over, they are incompetent evi-

dence to prove the conspiracy against any one ex-

cept the party making them.''

In the case of Hitchman Coal & Coke Co. v. Mitchell,

245 U. S. 229, 249, our Supreme Court cited 2 Starkie,

Ev., 2d ed., 26, where the rule was thus stated in the

classic language of Starkie

:

^^The rule, that where there is a community of

interest and design, the declaration of one of the
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jiarties is evidence against the rest, is not confined

to cases of civil contract. It is indeed true, that

in general the declaration or admission of one
trespasser, or wrong-doer, is not evidence to affect

any other person, for it is merely res inter alios

acta; but where it has once been established, that

several persons have entered into the same crimi-

nal design, with a view to its accomplishment, the

acts or declarations of any of them in furtherance
of the general object are no longer to be considered
as res inter alios with respect to the rest; they are
identified with each other in the prosecution of the

scheme ; they are partners for a bad purpose, and
as much mutually responsible as to such purpose,
as partners in trade are for more honest pursuits,

they may be considered as mutual agents for each
other. Where a unity of design ancl purpose has
once been established in evidence, it may fairly

and reasonably be presumed that the declara-

tions and admissions of any one, with a view to

the prosecution and accomplishment of that pur-
pose, convey the intentions and meanings of all.

And this seens to be the general rule, in case of
trials for conspiracies, and other crimes of a like

nature."

The admission in evidence against one of the acts or

declarations of another is not peculiar to conspiracy

trials. Conspiracy trials simply happen to be the most

frequent illustration or application of a general rule.

As we read what was said bv Mr. Justice Storv in the

leading case of U. S. v. Gooding, 25 U. S. 460, the rules

are derived from the law of agency, of which con-

spiracy is but an instance in the law of crimes.

The evidence admitted against appellant Robinson

consisted of acts and declarations of his co-defendants

in furtherance of the common object. It is to be noted

that appellant Eobinson makes no reference whatever
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to the transcrii)t of the record to show this Court that

mere narrative was admitted in evidence.

^'Evidence of acts, declarations and admissions of co-

schemers iimdmissible as against each other prior

to such scheme,'

'

The contention of appellant Robinson under this

heading disappears when we observe the distinction

between acts or declarations (1) prior to the conspiracy

,

and (2) prior to the connection of a particular defend-

ant with the conspiracy, 16 C. J. 656, §§ 1306-1307,

where it is said with respect to the admissibility of

evidence of acts or declarations of others after the

formation of the conspiracy but prior to the connection

of the particular defendant therewith, that

^' Where one joins a conspiracy after its forma-
tion and actively participates in it, he adopts the
previous acts and declarations of his fellow con-
spirators, so that such acts and declarations, al-

though done or made before he joined the

consj^iracy, are admissible against him/'

In Baker v. U. S., 21 F. (2d) 903, the court said:

'' ^One joining a conspirac.y after its formation,
by contributing to its carrying out with knowledge
thereof, would be liable.' Rudner v. United States

(C. C. A.) 281 F. 516; Thomas v. United States

(C. C. A.) 156 F. 897, 17 L. R. A. (N. S.) 720;
Lincoln v. Claflin, 7 Wall. 132, 19 L. Ed. 106" [at

p. 905, col. 2].

Some of the evidence admitted in this case may be said

to be evidence of acts and declarations by appellant's

co-defendants prior to his connection with the scheme

;

but all of the acts and declarations proved were after
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the formation of the conspiracy. Appellant Robinson

may be said to be a new party to the conspiracy, which

opened up and let him in with those who hatched the

scheme.

^'Distinction in admissibility of evidence in conspiracy

charge and substantive offense/'

We find nothing under this heading but some gen-

eral remarks by counsel unsuj^ported by any citation

of authority, unsound in law, and disposed of by our

argument under another heading supra.

'^TJie scheme alleged terminated in January, 1926/'

Apellant's contention hereunder is quite curious.

From the table we have written, supra, his co-defend-

ants were convicted upon many counts, the date of the

earliest indictment letter being April 1, 1925, and the

latest, March 8, 1927. Apellant Robinson was con-

victed upon twelve counts containing indictment let-

ters having an earliest date of Jul}^ 25, 1925, and a

latest date of ^larch 8, 1927. Appellant Robinson does

not sj)ecify any insufficiency of evidence to support the

conviction upon any of those twelve counts embracing

the joeriod of time between those two dates; and even

though we accepted (which we do not) his bare asser-

tion that the scheme terminated in January, 1926, an

inspection of the record discloses that six of the counts

upon which he was convicted charged indictment let-

ters dated in 1925, being counts 25, 26, 35, 36, 37 and

38. He was sentenced to a year and a day on each of

the twelve counts upon which he was convicted, the
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sentences being concurrent, and his sentence must

stand if any oz/c count is good.

However, it is plain that the evidence is sufficient to

show that api)ellant Robinson did in fact join the

scheme at sonic date and therefore, under Hyde v.

U. S., 225 U. S. 347, the distinction must be observed

as between accomplished conspiracies and continuing

conspiracies (225 U. S., at 369) and that case lays

dow^n that proof of affirmative action is required to

establish a withdrawal from the conspiracy. ^^He must

withdraw his support from them or incur the guilt of

their continuance" (225 U. S., at 370). Appellant

Robinson does not point his finger to so much as a

scintilla of proof in the record to show any affirmative

action whatever upon his part to withdraw from the

conspiracy.

^^Tlie date of the termination of the scheme adopted at

the trial was not based on the facts or evidence/^

Appellant Robinson's quotation from the record

shows that it was the contention of the prosecution

that the scheme or conspiracy was in operation up to

March 8, 1927, the latest date of any indictment letter.

It is to be observed that appellant Robinson was con-

victed ui^on count 32 charging the mailing of a letter

on that date, March 8, 1927, and there is no specifica-

tion nor argument that the evidence is insufficient to

support the conviction upon that count. It is plain

that by theory of trial and by evidence it was shown

that the scheme was in continuous operation at least

up to and including that date.
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''The partial pai/ment plan terminated in January,

1926:'

The question before us it not when the so-called

^^ partial payment plan" terminated. The question is

when did the fraud scheme terminate and when was

the last letter written in furtherance of it. The ^^ par-

tial payment plan" was but one step in the scheme;

and it is to be further noted that the *^ partial payment

plan" contemplated monthly installment payments

over a period of thirty months by each of the victims.

''Defendant Robinson coidd not have been connected

with scheme prior to June, 1925:
- f>

What difference does it make whether Robinson was

connected with the scheme prior to June, 1925 ? Even

if that were true, the fact yet remains that the scheme

would have been hatched by others prior to that time,

and when it opened up and let him in he was charge-

able with what had been done by the others in further-

ance of the fraud scheme up to the time of his joinder.

"Evidence of acts of co-defendants of defendant Rob-

inson prior to any possible joint participation

admitted tvitltottt limitation as to him/'

It was entirely proper to let in evidence against

appellant Robinson of the acts or declarations of the

others in furtJie ranee of the fraud scheme prior to his

joinder, under the authorities we have mentioned,

supra.
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sentences being eonenrrent, and liis sentence must

stand if any one count is good.

However, it is plain that the evidence is sufficient to

show that ai)pellant Robinson did in fact join the

scheme at f^ome date and therefore, under Hyde v.

U. S., 225 U. S. 347, the distinction must be observed

as between accomplished conspiracies and continuing

conspiracies (225 U. S., at 369) and that case lays

dow^n that x^i'oof of affirmative action is required to

establish a withdrawal from the conspiracy. ^^He must

withdraw^ his support from them or incur the guilt of

their continuance" (225 U. S., at 370). Appellant

Robinson does not i3oint his finger to so much as a

scintilla of proof in the record to show any affirmative

action whatever upon his part to withdraw from the
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^^Tlie date of tlie terniination of the scheme adopted at

the trial was not based on the facts or evidence/^

Api^ellant Robinson's quotation from the record

shows that it was the contention of the prosecution

that the scheme or consi)iracy was in operation up to

March 8, 1927, the latest date of any indictment letter.

It is to be observed that appellant Robinson was con-

victed U23on count 32 charging the mailing of a letter

on that date, March 8, 1927, and there is no specifica-

tion nor argument that the evidence is insufficient to

support the conviction upon that count. It is plain

that b}^ theory of trial and by evidence it was shown

that the scheme was in continuous operation at least

up to and including that date.
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''The partial payment plan terminated in January,

The question before us it not when the so-called

*' partial payment plan" terminated. The question is

when did the fraud scheme terminate and when was

the last letter written in furtherance of it. The ^^ par-

tial payment plan" was but one step in the scheme;

and it is to be further noted that the *^ partial payment

plan" contemplated monthly installment payments

over a period of thirty months by each of the victims.

''Defendant Robinson coidd not have been connected

with scheme prior to June, 1925:
" >>

What difference does it make whether Robinson was

connected with the scheme prior to June, 1925 ? Even

if that were true, the fact yet remains that the scheme

would have been hatched by others prior to that time,

and when it opened up and let him in he was charge-

able with what had been done by the others in further-

ance of the fraud scheme up to the time of his joinder.

"Evidence of acts of co-defendants of defendant Rob-

inson prior to any possible joint participation

admitted tvithout limitation as to him/'

It was entirely proper to let in evidence against

appellant Robinson of the acts or declarations of the

others in furtherance of the fraud scheme prior to his

joinder, under the authorities we have mentioned,

supra.
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^'Evidence was erroneously admitted against appellant

Robinson of acts, declarations and admissio'ns

of co-defendants subsequent to termination of

scheme/'

Under this heading appellant Robinson merely re-

peats the argument he has made under another head-

ing, supra, and we see no occasion to repeat our reply.

''The introduction of incompetent evidence created a

prejudicial and uyifavorable atmosphere against

defendant Robinson/'

The vice of this heading is that it assumes that the

evidence that it let in was incompetent as to appellant

Robinson. Our preceding argument shows that the

assumption that the evidence was incompetent is false.

Appellant Robinson's remaining point (p. 59) is

that the Court erred in refusing an instruction on

agency.

The refused instruction is as follows and the

bracketed numbers are ours

:

^' ^Instruction No. 17.

^'[1] You are instructed that before one can be
convicted of a crime by reason of the acts of an-

other person who acts in his behalf, a clear case

must be shown. [2] The civil doctrine that a

person is bound by the acts of his agent within
the scope of the agent's authority has no applica-

tion to criminal law. [3] If a person is liable at

all criminally for the acts of another, such liability

must be founded upon authorized acts. Authority
to do a criminal act will not be presumed.

^^[4] You are instructed that the charges con-

tained in the indictment are based upon alleged
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violations of Section 215 of the Criminal Code,

without the element of conspiracy. You are, there-

fore, instructed that before you can find the de-

fendant Samuel Robinson guilty of any of said

charges [5] vou must find first that the false pre-

tenses alleged in the indictment were made directly

by defendant Robinson, or that they were directly

authorized or consented to by the defendant Rob-

inson, [6] and in the latter event a clear case must

be shown. (People v. Doble, supra; People v.

Green, supra.)'
"

It will be seen immediately that the proposed instruc-

tion is objectionable for a number of reasons:

(a) [1] and [6] are reiterations concerning the

clarity of proof,

[3] and [5] are reiterations concerning expression,

as distinguished from implication, of authority.

''It is common to attempt by reiterations in

requests to charge so to impress these considera-

tions upon a jury that they may come to feel that

scarcely anything can be*^ regarded as beyond a

reasonable doubt.
'

'

Swenzel v. U. S., 22 P. (2d) 280, 282, col. 1.

(b) [1], [2], [3], and [4] embrace four different

subjects in violation of the elementary and well settled

rule embraced in Rule 40 of the Rules of the District

Court.

''Each separate request shall embrace but one

subject, and the principle therein stated shall not

be repeated in subsequent requests. A failure to

conform to these requirements in the manner of

proposing instructions will, in the discretion of

the Court, be deemed sufficient ground for their

refusal."
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(c) [2] is ill direct opposition to the ruling of the

Supreme Court in Ford v. U. S., 273 U. S. 595, at

623, where it was said

:

" 'And on this point he [Bishop] cites Broom's
Legal Maxims, 2d ed., p. 643; Co. Lit. 258a; and
the opinion of Hosmer, C. J., in Barkhamsted v.

Parsons, 3 Conn. 1, that ''the principle of common
law. Qui facit per almmy facit per se, is of uni-

versal application, both in criminal and civil

cases." '
''

(d) [4] erroneously assumes that it is necessary to

charge conspiracy in an indictment drawn under

Criminal Code, § 215, as a predicate for proof against

one of the acts or statements of another which is not

the law.

"The rule of evidence is commonly applied in

criminal cases, but is of general operation ; indeed,

it originated in the law of partnership. It depends
upon the principle that when any number of per-

sons associate themselves together in the prosecu-
tion of a common plan or enterprise, lawful or
unlawful, from the very act of association there

arises a kind of partnership, each member being
constituted the agent of all, so that the act or
declaration of one, in furtherance of the common
object, is the act of all, and is admissible as pri-

mary and original evidence against them. * * *

2 Starkie Ev. [2d ed.] 25, 26; ^ ^ ^ State v. Thi-
beau, 30 Vermont, 100, 105.''

Hitchman Coal & Coke Co. v. Mitchell, 245
U. S. 229, 248-250.

Finally, the Court did give an instruction upon the

subject matter, as follows:

"One or more men may form and accomplish an
offense as charged in this indictment, with or

without assistance, but all who, with criminal in-
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tent, join themselves even slightly to the principal

sehemers, are subject to the statute, although they

may know nothing but their own share in the

aggregate wrongdoing."

^'I charge you that whoever directly commits
any act constituting an offense defined in any law
of the United States, or whoever aids, abets, coun-

sels, induces or procures its commission, is a prin-

cipal, and to be prosecuted and punished as such.

In other words, whoever directly does the thing

that is a violation of law is a principal, as is also

one who either aids, abets, counsels, induces or

procures the doing of that act."

In the scant exception taken by appellant Robinson at

the conclusion of the charge, no specific exception was

taken to the instruction as given by the Court in words

of its own choosing instead of those chosen by appel-

lant. Nothing was saved for appellate review ; nothing

was drawn to the attention of the trial court as to any

defect supposed to be lurking in the instruction as

given.

The judgment against defendant Robinson should

be affirmed.
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